
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       

 

                      
                              
                   Wellness Woes 
Like autumn in many parts of the country, the wellness 
landscape continues to evolve.   
 
On the eve of the applicability date for the EEOC’s ADA and 
GINA wellness rules, which take effect for plan years 
beginning on or after January 1, 2017 (see Wellness and the 
ADA – More Guidance Issued, Benefit Beat, 7/7/16), yet 
another lawsuit has been filed.  In a nutshell, the AARP 
challenge (AARP v. Equal Employment Opportunity 
Commission, U.S. District Court for the District of Columbia, 
No. 1:16-cv-02113) questions the voluntariness of the 30% 
penalty, arguing that it has a disparate impact on older 
workers since they would be the ones more likely to have 
health conditions that would need to be divulged through 
means of a health risk assessment and the like. 
 
Further, a couple bills pending in Congress also challenge 
the wellness rules. 

 
For wellness program design purposes, consideration must 
be given to the applicability of the current ACA-HIPAA rules, 
which have been in effect in some form for a while now; 
along with the ADA-GINA rules.  Two of the primary 
differences between the ACA-HIPAA camp and the ADA-GINA 
camp involve the amount of the reward.   

1. The ADA-GINA rules only allow the reward to relate 
to single coverage even if the wellness program is 
available to the family whereas the ACA-HIPAA rules 
allow the reward to apply to the family composition 
to whom the wellness program is available.  

2. With regard to the amount of incentive, the ADA-
GINA rules limit the reward to 30% in all instances 
in which health information is collected.  By 
contrast, the 30% limitation under the ACA-HIPAA 
rules only apply if the reward is contingent, i.e., 
either outcome-based or requiring an activity. 
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Continued from Page 1 
 
The EEOC recently issued an Informal Letter (i.e., the 
Letter is not binding but indicates how the Agency is 
viewing matters) addressing three scenarios specific to 
incentives in wellness programs and the applicability of 
the final rules that may be helpful in understanding the 
use of incentives under the ADA-GINA rules.    
 In the first scenario, the wellness program requires 

two activities that collect disability-related inquiries 
and medical exams; the third activity does not.  The 
EEOC concluded that, in this situation, the 30% 
limitation only applies to the rewards available under 
the first two activities and not to the reward available 
under the third activity. 

 In the second scenario, participants are required to 
accomplish three activities; six activities are 
available, two of which require disability-related 
inquiries and medical exams.  It is possible to 
achieve the full reward by completing three activities 
that do not require disability-related inquiries and 
medical exams.  In this situation, the EEOC 
concludes that the ADA-imposed 30% limit does not 
apply; however, it cautioned that the ACA-HIPAA 
limitation would apply if any of the activities elected 
were contingent. 

 The third situation relates to which plan is used to 
determine the 30% limit when multiple health plans 
are offered and the incentive is only available to 
individuals enrolled in a health plan. In a nutshell, if 
multiple health plan options are available to 
employees, even if participation in the wellness 
program does not require participation in the health 
plan, it is the lowest cost health plan that must be 
used for purposes of the ADA calculation. 

 
It is also important to remember that for purposes of the 
ADA-GINA rules, a reasonable accommodation must be 
made for anyone protected by the Americans with 
Disabilities Act.   
 
All of the wellness challenges notwithstanding, 
employers should be prepared to comply with all of the 
myriad of changes. 
 

Understanding Mental Health Parity 
Earlier this year, a federal task force was appointed by 
President Obama to examine matters relating to the 
access and treatment of mental health and substance 
abuse disorders.  The task force recently released its 
findings and provides recommendations to improve 
access and treatment for individuals receiving or seeking 
such services.   
 

 
 
Along with the report, the Departments of Labor, Treasury 
and Health and Human Services released several FAQs 
that underscore the importance of ensuring parity in 
accordance with the mental health parity laws that 
require financial requirements and treatment limitations 
imposed on mental health and substance use disorder 
benefits in health plans be equal to those imposed for 
medical/surgical benefits.  In addition, the FAQs address 
medication assisted services used to treat substance use 
disorders including opioid use disorders, and court-
ordered treatment. 
 
For consumer outreach purposes, HHS has established 
an on-line consumer portal to assist individuals with 
complaints, appeals or how to obtain federal or state 
assistance when seeking mental health or substance 
abuse services. In addition, the Substance Abuse and 
Mental Health Services Administration (SAMHSA) and 
DOL released a Consumer Guide to assist individuals in 
understanding the parity rules under their health plan. 
 

Informational 2016 Form 5500 Issued 
The Department of Labor (DOL), together with the IRS 
and PBGC, have released advanced informational 
versions of the 2016 Form 5500 series.  As a reminder, 
plan administrators of welfare benefit and pension plans 
subject to ERISA, with certain exceptions, must file an 
annual return/report to the DOL on the Form 5500. The 
Form 5500s and appropriate schedules are to be 
completed and filed electronically via DOL's EFAST2 
website (http://www.efast.dol.gov). 
 
The 2016 information-only 5500 forms, schedules and 
instructions are available for viewing on the DOL’s 
website. The 2016 Form is substantially the same as the 
2015 version, with one notably change.  As mentioned in 
our prior Benefit Beat article, Increased Penalties for 
Reporting and Disclosure Violations (7/7/16), the 
instructions have been updated to reflect the increase in 
the maximum civil penalty amount to $2,063 per day for 
a plan administrator who fails or refuses to file a 
complete or accurate Form 5500 report.  
 

COBRA Communication Critical 
A recent Information Letter issued by the Internal 
Revenue Service, who jointly enforces COBRA with the 
Department of Labor, underscores the importance of 
COBRA communications.  Specifically, the Information 
Letter addressed the timing of providing the SSA’s 
disability determination letter to the plan administrator.   
 

https://www.eeoc.gov/eeoc/foia/letters/2016/ada_gina_wellness_programs_limits_8_31.html
http://www.hhs.gov/sites/default/files/mental-health-substance-use-disorder-parity-task-force-final-report.PDF
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-34.pdf
http://www.hhs.gov/mental-health-and-addiction-insurance-help
https://www.dol.gov/sites/default/files/ebsa/laws-and-regulations/laws/mental-health-parity/disclosure-guide-making-the-most-of-your-mental-health-and-substance-use-disorder-benefits.pdf
http://www.efast.dol.gov/
https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/form-5500
https://www.dol.gov/agencies/ebsa/employers-and-advisers/plan-administration-and-compliance/reporting-and-filing/form-5500
https://www.cbiz.com/insights-resources/details/articleid/4275/increased-penalties-for-reporting-and-disclosure-violations-article
https://www.cbiz.com/insights-resources/details/articleid/4275/increased-penalties-for-reporting-and-disclosure-violations-article
http://www.irs.gov/pub/irs-wd/16-0043.pdf
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In this instance, the individual was denied the disability 
extension because the SSA determination letter was not 
provided within the plan’s stated timeframe for providing 
the SSA determination letter, which required the 
determination letter to be provided within 60 days of the 
reward.   
 
As background, the COBRA law requires continuation of 
group health coverage for covered employees and their 
dependents, known as qualified beneficiaries, who would 
otherwise lose coverage under a plan upon certain 
events.  COBRA provides for up to 18 months of 
continuation coverage when a qualified beneficiary loses 
coverage due to termination of employment or a 
reduction in hours of employment.  The law also provides 
for an extension of continuation coverage of up to 11 
months if a qualified beneficiary is determined disabled 
by the Social Security Administration (SSA). In order to 
receive the 11-month extension due to disability, the 
qualified beneficiary is required to notify the plan 
administrator of receiving the SSA’s disability 
determination letter on the latest of:  

1.  Sixty days following:  
 The receipt of the disability determination;  
 the qualifying event;  
 the loss of coverage; or  
 the receipt of the explanation of the qualified 

beneficiary’s notice obligation to provide the 
disability determination notice; and  

2. Prior to the end of the 18-month continuation period.  
 
From a plan sponsor’s perspective, the take away from 
this Letter is to ensure proper communication of plan 
procedures and deadlines, especially as it relates to the 
timing of notification obligations required by covered 
employees and their dependents seeking COBRA 
continuation benefits. 
 
EEOC Launches Small Business Resource Center 

To assist small business owners in their compliance with 
laws enforced by the Equal Employment Opportunity 
Commission (EEOC), the agency recently launched a 
Small Business Resource Center website 
(http://www.eeoc.gov/employers/smallbusiness/). 
 
As background, several federal laws prohibit 
employment-based discrimination and apply to small 
employers.  For example, laws impacting employers 
employing 15 or more employees include the Americans 
with Disabilities Act (ADA), the Genetic Information 
Nondiscrimination Act of 2008 (GINA), and the Title VII 
laws addressing employment-based discrimination 
relating to race, religion, sex (including pregnancy, sexual 
orientation, or gender identity), and national origin. The 

Age Discrimination in Employment Act (ADEA), applicable 
to employers employing 20 or more employees, prohibits 
discriminatory practices against individuals aged 40 and 
over.   
 
The dedicated EEOC website contains a general overview 
of small business obligations including the posting and 
record keeping requirements to assist in compliance with 
the myriad of nondiscriminatory laws.  In addition, the 
website has FAQs, tips, fact sheets and videos, as well as 
no-cost outreach programs available. 
 

2017 Benefit Plan Limits 
In Revenue Procedure 2016-55, the IRS released 2017 
inflationary or cost of living adjustments relating to 
several types of benefits, as follows (also see IRS News 
Release). 

FSA Cap.  The amount that can be contributed to a health 
flexible spending account (FSA) through voluntary salary 
reductions for plan years beginning in 2017 will increase 
to $2,600, up from $2,550 in 2016.  

Qualified Transportation Fringe Benefits.  With regard to 
transportation expenses reimbursed by an employer and 
excludable from the employee’s income under a qualified 
transportation program, the limits for 2017 remain 
unchanged from 2016: 
 

 2017 2016 
COMMUTER HIGHWAY VEHICLE (VAN POOLING) AND 

ANY TRANSIT PASS 
$255 $255 

QUALIFIED PARKING $255 $255 

 
As a reminder, employees who use their bicycles for 
traveling between home and their place of employment 
are entitled to receive a reimbursement of up to $20 per 
month ($240 annually) for qualified bicycle expenses. 
This limit is not indexed nor tied to a cost of living 
adjustment. 
 
Qualified Adoption Assistance Reimbursement Program 
(IRC §137).  An employer-provided adoption assistance 
program that meets the qualifications of IRC §137, 
allows participants to recover expenses relating to 
adoption, such as reasonable adoption fees, court costs, 
attorney’s fees and traveling expenses.  Below are the 
exclusion limits and AGI phase-out limits for 2017 and 
2016: 
 

 2017 2016 
EXCLUSION 

LIMIT 
$13,570 $13,460 

AGI PHASE-OUT 
LIMITS 

Between $203,540 
and $243,540  

Between $201,920 
and $241,920 

http://www.eeoc.gov/employers/smallbusiness/
https://www.irs.gov/pub/irs-drop/rp-16-55.pdf
https://www.irs.gov/uac/newsroom/in-2017-some-tax-benefits-increase-slightly-due-to-inflation-adjustments-others-are-unchanged
https://www.irs.gov/uac/newsroom/in-2017-some-tax-benefits-increase-slightly-due-to-inflation-adjustments-others-are-unchanged
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Health Savings Accounts.  Please note that the 2017 
annual limits applicable to health savings accounts were 
released earlier this year (see IRS Releases 2017 Health 
Savings Account Limits, Benefit Beat, 5/14/16). 
 
Archer Medical Savings Accounts.  The Archer MSA pilot 
project ended on December 31, 2007; therefore, no new 
MSAs could be established after that date.  For existing 
MSAs, the annual deductible limits of a high deductible 
health plan used in conjunction with an Archer medical 
savings account for 2017 are slightly increased: 
 

 2017 2016 
SINGLE FAMILY SINGLE FAMILY 

HDHP 
ANNUAL 

DEDUCTIBLE 
 

Between 
$2,250 

and 
$3,350  

Between 
$4,500 

and 
$6,750  

Between 
$2,250 

and 
$3,350 

Between 
$4,450 

and 
$6,700 

OUT-OF-
POCKET 

EXPENSES 

 
$4,500 

 
$8,250 

 
$4,450 

 
$8,150 

 
Long-Term Care Premiums.  The IRS limitations relating 
to eligible long-term care premiums includible as medical 
care, as defined by IRC §213(d) are: 
 

AGE AT END OF TAX 
YEAR 

2017 PREMIUM 
LIMIT 

2016 PREMIUM 
LIMIT 

<40 $410 $390 
>40 but <50 $770 $730 
>50 but <60 $1,530 $1,460 
>60 but <70 $4,090 $3,900 

>70 $5,110 $4,870 
 
 

2017 Pension and Retirement Plan Limits 
In Notice 2016-62, the IRS released the 2017 cost of 
living adjustments applicable to defined benefit and 
defined contribution plans (highlights below).  There is a 
slight increase in the annual limits applicable to defined 
benefit and defined contribution plans, as well as a slight 
increase in the annual compensation limit.  Most of the 
other limits remain unchanged from 2016. 
 
Also see IRS’ COLA Table reflecting 2015 to 2017 
changes and IRS News Release.   
 

 

 
 

2017 Social Security Cost-of-Living Adjustment 
The Social Security Administration announced a slight 
(0.3%) cost of living adjustment for 2017.   
 
The Social Security wage base in 2017 will increase to 
$127,200 from the 2016 wage level of $118,500.  The 
Medicare tax is generally assessed on all wages.  The 
combined tax rate remains at 7.65% - the Social Security 
portion is 6.2% on wages up to the applicable maximum 
taxable amount; the Medicare portion is 1.45% on all 
wages.   
 
As a reminder, the Affordable Care Act imposes an 
additional 0.9% Medicare tax on high wage earners, 
applicable on earnings in excess of $200,000 in a 
calendar year.   
 
Additional adjustments are included in the SSA’s Fact 
Sheet: 2017 Social Security Cost-of-Living Adjustments. 
 

 
 

 

 2017 2016 

Defined benefit plan annual limit $215,000 $210,000 

Defined contribution plan annual 
limit 

$54,000 $53,000 

Elective deferral limit for 
purposes of cash or deferred 

arrangements (401(k) plans) and 
tax-sheltered annuities (403(b) 

plans) 

$18,000 $18,000 

Maximum deferral limit for 457 
plans 

$18,000 $18,000 

>Age 50 catch-up contribution 
limit to 401(k), 403(b) or 457(b) 

plans 

$6,000 $6,000 

Maximum deferral limit for 
SIMPLE plans 

$12,500 $12,500 

>Age 50 catch-up contribution 
limit to SIMPLE plans 

$3,000 $3,000 

Minimum compensation 
considered in determining 

eligibility for a SEP (simplified 
employee pension) 

$600 $600 

Threshold for highly 
compensated employee (HCE) 

$120,000 $120,000 

Key employee compensation 
limit for top heavy plan purposes 

$175,000 $170,000 

Annual compensation limit 
 

$270,000 $265,000 

https://www.cbiz.com/insights-resources/details/articleid/3666/irs-releases-2017-health-savings-account-limits-article
https://www.cbiz.com/insights-resources/details/articleid/3666/irs-releases-2017-health-savings-account-limits-article
https://www.irs.gov/pub/irs-drop/n-16-62.pdf
https://www.irs.gov/retirement-plans/cola-increases-for-dollar-limitations-on-benefits-and-contributions?_ga=1.6373937.2029138452.1406560005
https://www.irs.gov/uac/newsroom/irs-announces-2017-pension-plan-limitations-401k-contribution-limit-remains-unchanged-at-18000-for-2017
http://www.ssa.gov/news/press/factsheets/colafacts2017.pdf
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not intended to replace or substitute for accounting or other professional advice. You must consult your 
own attorney or tax advisor for assistance in specific situations. This information is provided as-is, with 
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